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APPLICABLE STATUTE 


District of Columbia Code (1967 Ed.) 


§22-3102. 


Unlawful entry on property. 


"Any person who, without lawful) author- 
ity, shall enter, or attempt to enter, any 
public or private dwelling, building or other 
property, or part of such dwelling, building 
or other property, against the will of the 
lawful occupant or of the person lawfully in 
charge thereof, or being therein or thereon, 
without lawful authority to remain therein or 
thereon shall refuse to quit the same on the 
demand of the lawful occupant, or of the person 
lawfully in charge thereof, shall be deemed 
guilty of a misdemeanor, and on conviction there- 
of shall be punished by a fine not exceeding 
$100 or imprisonment in the jail for not more 


than six months, or both, in the discretion of 
the court." 
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BRIEF FOR APPELLANT 


LD 
STATEMENT OF ISSUE ' PRESENTED FOR REVIEW 
lL. Did the trial court err in sentencing appellant pur- 
suant to the Youth Corrections Act when he had prior to the 


commencement of his sentence served the maximum permissible term 


of imprisonment in a facility for adult offenders? 


REFERENCE TO RULING 
‘The ruling regarding the sentence imposed is set out in 
the Court's remarks at sentencing, a transcript of which is 


1 
before the Court. 


This case was not before this Court previously. 


STATEMENT OF THE CASE 
This is an appeal from a judgment of conviction of the 

oatin of unlawful entry, following appellant's indictment for 
two counts of burglary and one count of petit larceny. Appel- 
lant was arrested on October 7, 1969, and released on bond on 
November 18, 1969. Sometime thereafter he was arrested on other 
charges, that were dismissed on February 20, 1970. He was again 
released on bond on March 4, 1970, his bond revoked on May 11, 
1970, by the trial court. He remained in D. C. gail through his 
trial and at least until October 12, 1970. coor appointed coun- 
sel filed a motion in early January pursuant to 28 U.S.C. §2255 
seeking the same relief as in this Court, but the trial court has 
-not acted upon the motion. Appellant was eeteined in the District 
of Columbia Jail for the following periods in connection with this 
matter: : 

October 7, 1969 - November 18, 1969 

February 20, 1970 - March 4, 1970 

May 11, 1970 - October 12, 1970 

On October 5, 1970, defendant was sentenced pursuant to the 
provisions of the Federal eo Corrections Act, 18 U.S.C. §5010 
(b). He is now imprisoned ‘es the youth Center at Lorton. 
ARGUMENT 


APPELLANT, HAVING BEEN DETAINED IN THE 
DISTRICT OF COLUMBIA JAIL FOR A PERIOD 
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IN EXCESS OF THE MAXIMUM SENTENCE PER- 
MITTED BY LAW FOR THE OFFENSE OF UNLAW- 
FUL ENTRY COULD NOT BE FURTHER INCARCER- 
ATED UNDER THE YOUTH CORRECTIONS ACT. 

The District of Columbia Code prescribes a maximum sen- 
tence of six months in the jail for conviction of the misdemeanor 
of unlawful entry. With credit for presentence custody, appellant 
had been jailed in excess of the maximum permitted by law. Staph 
v. United states, 125 U. S. App. D. C. 100, 104, 367 F2d 326 (1966), 
Cephus v. United States, 128 U.S. App. D.C. 366, 389 F2d 317 (1967), 
United States v. Pratt, 276 F. Supp. 80 (D.N.J. 1967). 

It may be argued by the Government that appellant having 
been convicted previously of the offense of unlawful entry was 
subject pursuant to 22-104 of the District of Columbia Code for 
imprisonment for a period one half longer than the maximum for the 
first offense, and therefore the present sentence is proper. Such 
an argument must fail for two reasons. 

On June 29, 1970, three days after the termination of 
appellant's trial, the prosecution first indicated its desire to 


subject appellant to the enhanced punishment. It is settled that 


the defendant has the right to be given notice prior to trial of 


the Government's desire to prosecutet as a second offender and ask 


for heavier penalties. Brandon v. United States, 239 A2d 159 
(D.C. App. 1968), Lawrence v. United States, 224 A2d 306, 309 
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(D.C. App. 1966), Dobkin v. District of Columbia, 194 A2d 657 
(1963). 

Next, it must be remembered that even were the appellant 
subject to the enhanced sentence, the substitution of a possible 
four year period of incarceration for the maximum two month sen- 
tence amounts to cruel and unusual punishment, and a denial of 
equal protection. Augustus E. Harvin v. United states, No. 22,317, 
October 13, 1970, now before this Court on rehearing en banc deals 
in detail with the use of the substituted punishment of the Youth 
Corrections Act for.the penalty normally imposed. In discussing 
the character of confinement under the Youth Corrections Act, 
Judge Fahy in his separate opinion at pages 6-7 following the Per 
Curiam opinion of the panel stated: 

"I note preliminarily that we have recognized the non- 

punitive character of confinement under the Act. Carter 

v. United States, 113 U.S. App. D.C. 123, 306 F2d 283 

(1962). We there upheld the application of the Act to 

a youth convicted of a crime for which an adult could 

not be imprisoned in excess of one year. we Commented: 

[T]he basic theory of [the] Act is rehabilitative 
and in a sense this rehabilitation may be regarded 
as comprising the quid pro quo for a longer con- 
finement but under different conditions and terms 


than a defendant would undergo in an ordinary 
prison. - 


113 U.S. App. D.C. at 125, 306 F2da at 285.6 


Ssupport for this position was found in the quoted 
portion of the opinion in Cunningham v. United States 
256 F2d 467, 472 (5th Cir. 1958), which similarly 
rejected due process and equal protection objections 
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to the Act, reasoning that the Act: 
[P]xovides for and affords youthful offenders, in 
the discretion of the judge, not heavier penalties 
and punishment than are imposed upon adult offenders, 
but the opportunity to escape from the physical and 
psychological shocks and traumas attendant upon serv~ 
ing an ordinary penal sentence while obtaining the 
benefits of corrective treatment, looking to rehabil- 
itation and social redemption and restoration." 
(Citations omitted.) 
Even were the Government successful in its argument that 
it could prosecute Mr. Lewis as a second offender, it is an affront 
to common sense to urge that having permitted him to languish more 
than seven months in the company of hardened adult offenders that 
somehow four years potential imprisonment at the Youth Center or 
such other institution as may be designated is an equitable quid 
pro quo for another sixty days in jail. 


While United States v. Waters, No. 23,618, November 17, 1970, 


deals with the rehabilitative aspects of the Youth Corrections Act, 


Waters involved a young offender facing a sentence of 4 to 12 years. 


In those circumstances there would be little difficulty in deter- 
mining that the special youth treatment had more value than subject- 
ing the young offender for 12 years "to the evil influences of older 
criminals and their teaching of criminal techniques". Here swapping 
a two month maximum sentence for the uncertainties of the youth 
Center involves’ weighty determinations for the Court and the 


offender, and Mr. Lewis should have been a party to them. 
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CONCLUSION 
Alexander E. Lewis, Jr. has served more than the maximum 
sentence that may be lawfully imposed upon adults committing the 
same misdemeanor. He should be discharged forthwith. Even were 
the youth Corrections Act a legal penalty for Alexander E. Lewis, 


Jr., its use in the circumstances of this case was plainly wrong. 


The sentence of the trial Court should be vacated. 


Respectfully submitted, 


Pub Monn 


PAUL H. MANNES_ | 
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Rockville, Maryland 20850 


Attorney for Appellant 
(Appointed by this court) 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether appellant, a misdemeanant youthful offender, 
could be validly sentenced by the District Court pursuant 
to the Federal Youth Corrections Act? 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


By a three-count indictment filed December 30, 1969, 
appellant and a co-defendant, Gregory Ferguson, were 
charged with two counts of second-degree burglary (22 
D.C. Code §1801 (b)) and one count of petit larceny 
(22 D.C. Code § 2202). On June 25 and 26, 1970, appel- 
lant was tried by the Honorable John H. Pratt, sitting 
with a jury.? On the latter date appellant was found not 


1 Appellant and Ferguson’s case was called for trial on May 11, 
1970, but on that date appellant appeared in court under the in- 
fluence of drugs. Accordingly, Judge Pratt revoked appellant’s 
bond and committed him to D.C. General Hospital, and in addition 


(1) 


2 


guilty as to the burglary counts, but guilty of the lesser 
included offense of unlawful entry. On October 5, 1970, 
appellant was sentenced pursuant to the Federal Youth 
Corrections Act, 18 U.S.C. § 5010 (b). This appeal fol- 
lowed.? 

The evidence presented by the Government showed that 
on the night of October 6-7, 1969, the adjacent warehouses 
of the National Brewing Company and the J. B. Kendall 
Company in Northeast Washington were burglarized, the 
point of entry as to each being the skylight in the roof. 
Two vending machines in the National Brewing ware- 
house (which took nickels and dimes) were broken into, 
and the locker rooms in both establishments, as well as 
a desk in the Kendall warehouse were ransacked. As the 
result of prompt investigation, appellant and four con- 
federates were found by the police hiding inside the 
Kendall warehouse. They were arrested and searched, 
each of them having in his possession a quantity of nick- 
els, dimes and quarters (Tr. 16-84). 


Appellant testified in his own behalf, admitting that he 
had entered the Kendall warehouse. He stated, however, 
that he was a heroin addict at the time of the offense and 
that he and Ferguson entered the warehouse* only so 
that Ferguson could inject himself with heroin in pri- 
vacy.* After he had assisted Ferguson in the administra- 


he severed the two defendants. Ferguson was tried by a jury on 
May 11 and 12, and on the latter date he was found guilty on one 
of the burglary counts and not guilty as to the other. Because of 
the unavailability of the complainant in the petit larceny count, 
it was dismissed upon the Government’s motion as to both appel- 
lant and Ferguson. 


2 Ferguson was likewise sentenced pursuant to 18 U.S.C. § 5010 
(b) but did not appeal. 


3 Appellant testified that he considered the locker room of the 
Kendall warehouse his “old hideout,” that it was always unlocked, 
and that he had been there “about thirty times” in the past (Tr. 
98-99) . 


«Before entering the warehouse, appellant testified, he injected 
himself with the illegal drug, but Ferguson was reluctant to do so 
outside (Tr, 96-98). 
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tion of the narcotic inside the locker room, appellant 
stated, the police came on the scene and arrested both 
men. Appellant categorically denied (1) that he was in- 
volved in the ransacking of the locker room at Kendall, 
(2) that he committed the crimes inside the National 
Brewing warehouse, (3) that he was ever on the roof 
or in the skylight area of either warehouse, and (4) that 
he was arrested inside of the Kendall warehouse with 
anybody else but Ferguson (Tr. 94-119). 

Prior to its deliberations, the jury was instructed as to 
the lesser included offense of unlawful entry (22 D.C. 
Code $3102) with reference to the Kendall warehouse 
burglary (Tr. 120, 136-139). 


ARGUMENT 


Appellant was legally sentenced pursuant to the 
Federal Youth Corrections Act. 


(Tr. 4, 95-97, 99, 110) 


The only issue appellant raises in this appeal is the 
legality of his sentence pursuant to 18 U.S.C. § 5010 (b). 
Specifically, appellant argues that since he was incarcer- 
ated longer than six months (the maximum penalty for 
an adult convicted of unlawful entry) prior to trial in 
the instant case, the trial court could not sentence him 
to an indeterminate term under the Federal Youth Cor- 
rections Act. This position is untenable because it over- 
looks the purpose of the act as well as judicial decisions 
interpreting it. 

It is well settled that the District Court may constitu- 
tionally sentence a misdemeanant, if he qualifies as a 
youthful offender,* pursuant to the Federal Youth Cor- 
rections Act even though he may remain incarcerated 
beyond the maximum term to which he could be sentenced 
if he were an adult. United States v. Fort, D.C. Cir. No. 


5 Appellant was nineteen at the time of conviction (Tr. 95) and 
was therefore a youthful offender. See 18 U.S.C. § 5006 (e). 
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22,746, decided December 14, 1970, slip op. at 85; Carter 
v. United States, 118 U.S. App. D.C. 128, 306 F.2d 288 
(1962) ; Brisco v. United States, 368 F.2d 214 (3d Cir. 
1966); Eller v. United States, 327 F.2d 689 (9th Cir. 
1964) ; Cunningham v. United States, 256 F.2d 467 (5th 
Cir. 1958). The reason that this is permitted is that, 
rather than to provide punishment for crime, the congres- 
sional intent of 18 U.S.C. $5010 (b) is corrective treat- 
ment and rehabilitation for the youthful offender “in con- 
templation of his return to the community as a useful 
citizen.” Brisco v. United States, supra, 368 F.2d at 215. 
See also Carter v. United States, supra, 113 U.S. App. 
D.C. at 125, 306 F.2d at 285; Rogers v. United States, 
326 F.2d 156 (10th Cir. 1963). Appellant’s sentence was 
therefore clearly lawful. 

Appellant asserts that the rehabilitative potentialities 
of his Youth Act sentence are vitiated by the fact that he 
spent more than six months in jail with “hardened adult 
offenders” prior to trial. Such a contention is myopic. 
Appellant was nineteen years old at the time of the con- 
viction in the instant case and was already on probation 
until 1974 for other criminal convictions (Tr. 4). Ap- 
pellant appeared in court on his first trial date under the 
influence of drugs, and by his own testimony he admitted 
that he was an addict who had unlawfully entered the 
Kendall warehouse “about thirty” times in the past (Tr. 
96-97, 99, 110). It is therefore apparent that the super- 
vision he was then receiving from the probation depart- 
ment was not ample to direct his life away from crime. 
Hopefully, his sentence under § 5010 (b) will have more 
favorable results.° 


¢ Of course, the total number of days appellant was incarcerated 
prior to trial will, if necessary, be credited towards his rehabili- 
tative sentence. See 18 U.S.C. § 3568. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN G. GIL, JR., 
CHARLES H. ROISTACHER, 
Assistant United States Attorneys. 
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